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(9) To take any other action author-
ized by these rules and permitted by 
law. 

[50 FR 40306, Oct. 2, 1985, as amended at 53 FR 
2036, Jan. 26, 1988; 66 FR 49872, Oct. 1, 2001] 

EFFECTIVE DATE NOTE: At 70 FR 28485, May 
18, 2005, § 386.54 was revised, effective Novem-
ber 14, 2005. For the convenience of the user, 
the revised text is set forth as follows: 

§ 386.54 Administrative Law Judge. 
(a) Powers of an Administrative Law Judge. 

The Administrative Law Judge may take 
any action and may prescribe all necessary 
rules and regulations to govern the conduct 
of the proceedings to ensure a fair and im-
partial hearing, and to avoid delay in the 
disposition of the proceedings. In accordance 
with the rules in this subchapter, an Admin-
istrative Law Judge may do the following: 

(1) Give notice of and hold prehearing con-
ferences and hearings. 

(2) Administer oaths and affirmations. 
(3) Issue subpoenas authorized by law. 
(4) Rule on offers of proof. 
(5) Receive relevant and material evidence. 
(6) Regulate the course of the administra-

tive adjudication in accordance with the 
rules of this subchapter and the Administra-
tive Procedure Act. 

(7) Hold conferences to settle or simplify 
the issues by consent of the parties. 

(8) Dispose of procedural motions and re-
quests, except motions that under this part 
are made directly to the Assistant Adminis-
trator. 

(9) Issue orders permitting inspection and 
examination of lands, buildings, equipment, 
and any other physical thing and the copy-
ing of any document. 

(10) Make findings of fact and conclusions 
of law, and issue decisions. 

(11) To take any other action authorized by 
these rules and permitted by law. 

(b) Limitations on the power of the Adminis-
trative Law Judge. The Administrative Law 
Judge is bound by the procedural require-
ments of this part and the precedent opin-
ions of the Agency. This section does not 
preclude an Administrative Law Judge from 
barring a person from a specific proceeding 
based on a finding of obstreperous or disrup-
tive behavior in that proceeding. 

(c) Disqualification. The Administrative 
Law Judge may disqualify himself or herself 
at any time, either at the request of any 
party or upon his or her own initiative. As-
signments of Administrative Law Judges are 
made by the Chief Administrative Law Judge 
upon the request of the Assistant Adminis-
trator. Any request for a change in such as-
signment, including disqualification, will be 
considered only for good cause which would 
unduly prejudice the proceeding. 

§ 386.55 Prehearing conferences. 
(a) Convening. At any time before the 

hearing begins, the administrative law 
judge, on his/her own motion or on mo-
tion by a party, may direct the parties 
or their counsel to participate with 
him/her in a prehearing conference to 
consider the following: 

(1) Simplification and clarification of 
the issues; 

(2) Necessity or desirability of 
amending pleadings; 

(3) Stipulations as to the facts and 
the contents and authenticity of docu-
ments; 

(4) Issuance of and responses to sub-
poenas; 

(5) Taking of depositions and the use 
of depositions in the proceedings; 

(6) Orders for discovery, inspection 
and examination of premises, produc-
tion of documents and other physical 
objects, and responses to such orders; 

(7) Disclosure of the names and ad-
dresses of witnesses and the exchange 
of documents intended to be offered in 
evidence; and 

(8) Any other matter that will tend 
to simplify the issues or expedite the 
proceedings. 

(b) Order. The administrative law 
judge shall issue an order which recites 
the matters discussed, the agreements 
reached, and the rulings made at the 
prehearing conference. The order shall 
be served on the parties and filed in the 
record of the proceedings. 

§ 386.56 Hearings. 
(a) As soon as practicable after his/ 

her appointment, the administrative 
law judge shall issue an order setting 
the date, time, and place for the hear-
ing. The order shall be served on the 
parties and become a part of the record 
of the proceedings. The order may be 
amended for good cause shown. 

(b) Conduct of hearing. The adminis-
trative law judge presides over the 
hearing. Hearings are open to the pub-
lic unless the administrative law judge 
orders otherwise. 

(c) Evidence. Except as otherwise pro-
vided in these rules and the Adminis-
trative Procedure Act, 5 U.S.C. 551 et 
seq., the Federal Rules of Evidence 
shall be followed. 

(d) Information obtained by investiga-
tion. Any document, physical exhibit, 

VerDate Aug<31>2005 06:48 Nov 02, 2005 Jkt 205211 PO 00000 Frm 00282 Fmt 8010 Sfmt 8010 Y:\SGML\205211.XXX 205211



271 

Federal Motor Carrier Safety Administration, DOT § 386.63 

or other material obtained by the Ad-
ministration in an investigation under 
its statutory authority may be dis-
closed by the Administration during 
the proceeding and may be offered in 
evidence by counsel for the Adminis-
tration. 

(e) Record. The hearing shall be 
stenographically transcribed and re-
ported. The transcript, exhibits, and 
other documents filed in the pro-
ceedings shall constitute the official 
record of the proceedings. A copy of the 
transcript and exhibits will be made 
available to any person upon payment 
of prescribed costs. 

§ 386.57 Proposed findings of fact, con-
clusions of law. 

The administrative law judge shall 
afford the parties reasonable oppor-
tunity to submit proposed findings of 
fact, conclusions of law, and supportng 
reasons therefor. If the administrative 
law judge orders written proposals and 
arguments, each proposed finding must 
include a citation to the specific por-
tion of the record relied on to support 
it. Written submissions, if any, must be 
served within the time period set by 
the administrative law judge. 

§ 386.58 Burden of proof. 
(a) Enforcement cases. The burden of 

proof shall be on the Administration in 
enforcement cases. 

(b) Conflict of medical opinion. The 
burden of proof in cases arising under 
§ 391.47 of this chapter shall be on the 
party petitioning for review under 
§ 386.13(a). 

Subpart E—Decision 
§ 386.61 Decision. 

After receiving the proposed findings 
of fact, conclusions of law, and argu-
ments of the parties, the administra-
tive law judge shall issue a decision. If 
the proposed findings of fact, conclu-
sions of law, and arguments were oral, 
he/she may issue an oral decision. The 
decision of the administrative law 
judge becomes the final decision of the 
Assistant Administrator 45 days after 
it is served unless a petition or motion 
for review is filed under § 386.62. The de-
cision shall be served on all parties and 
on the Assistant Administrator. 

EFFECTIVE DATE NOTE: At 70 FR 28485, May 
18, 2005, § 386.61 was amended by designating 
the existing text as paragraph (a) and adding 
a heading and paragraph (b), effective No-
vember 14, 2005. For the convenience of the 
user the added text is set forth as follows: 

§ 386.61 Decision. 
(a) Administrative Law Judge. * * * 
(b) Hearing Officer. The Hearing Officer will 

prepare a report to the Assistant Adminis-
trator containing findings of fact and rec-
ommended disposition of the matter within 
45 days after the conclusion of the hearing. 
The Assistant Administrator will issue a 
Final Agency Order adopting the report, or 
may make other such determinations as ap-
propriate. The Assistant Administrator’s de-
cision to adopt a Hearing Officer’s report 
may be reviewed in accordance with § 386.64. 

§ 386.62 Review of administrative law 
judge’s decision. 

(a) All petitions to review must be 
accompanied by exceptions and briefs. 
Each petition must set out in detail ob-
jections to the initial decision and 
shall state whether such objections are 
related to alleged errors of law or fact. 
It shall also state the relief requested. 
Failure to object to any error in the 
initial decision shall waive the right to 
allege such error in subsequent pro-
ceedings. 

(b) Reply briefs may be filed within 
30 days after service of the appeal brief. 

(c) No other briefs shall be permitted 
except upon request of the Assistant 
Administrator. 

(d) Copies of all briefs must be served 
on all parties. 

(e) No oral argument will be per-
mitted except on order of the Assistant 
Administrator. 

§ 386.63 Decision on review. 

Upon review of a decision, the Assist-
ant Administrator may adopt, modify, 
or set aside the administrative law 
judge’s findings of fact and conclusions 
of law. He/she may also remand pro-
ceedings to the administrative law 
judge with instructions for such fur-
ther proceedings as he/she deems ap-
propriate. If not remanded, the Assist-
ant Administrator shall issue a final 
order disposing of the proceedings, and 
serve it on all parties. 
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